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INTRODUCTION

Pursuant to Federal Rule of Appellate Procedure 15(d) and Circuit Rule
15(d), the States of California, Colorado, Connecticut, Delaware, Hawaii,
Illinois, Maine, Maryland, Minnesota, New Jersey, New York, North
Carolina, Oregon, Rhode Island, Vermont and Washington; the
Commonwealths of Massachusetts and Pennsylvania; the District of
Columbia; and the Cities of Los Angeles and New York (collectively, “State
Movant-Intervenors™) hereby move the Court for leave to intervene in the
above-captioned, consolidated cases in support of Respondents United States
Environmental Protection Agency (EPA) and Administrator Regan.

Petitioners in the consolidated cases challenge EPA’s order granting
California waivers, under 42 U.S.C. § 7543(b), to enforce its Advanced Clean
Trucks regulation, Zero-Emission Airport Shuttle regulation, Zero-Emission
Powertrain Certification regulation, and 2018 Heavy-Duty Emissions
Warranty Amendments. California State Motor Vehicle and Engine Pollution
Control Standards, Heavy-Duty Vehicle and Engine Emission Warranty and
Maintenance Provisions;, Advanced Clean Trucks, Zero Emission Airport
Shuttle; Zero-Emission Power Train Certification; Waiver of Preemption;

Notice of Decision, 88 Fed. Reg. 20,688 (Apr. 6, 2023) (hereinafter “Waiver
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Decision”). Other States (including many movants here) have adopted some
of these California standards as their own, and EPA’s order directly affects
State Movant-Intervenors’ ability to enforce these emission standards and
certification and warranty requirements. State Movant-Intervenors have an
undeniable interest at stake in this litigation and can readily satisfy the
requirements for intervention. Neither Respondents nor Petitioners in Case
Nos. 23-1144, 23-1145, 23-1146, 23-1147, 23-1148 oppose this motion.
Petitioners in Case No. 23-1143 took no position on State Movant-
Intervenors’ motion to intervene but reserved the right to file a response. This
Court and other courts have routinely granted intervention to California and
other affected States in defense of EPA decisions granting similar waivers of
preemption. E.g., Ohio v. EPA, Case No. 22-1081, ECF# 1952922 (June 30,
2022); Am. Trucking Ass 'ns, Inc. v. EPA, 600 F.3d 624, 625 (D.C. Cir. 2011);
Motor & Equip. Mfrs. Ass’n, Inc. v. EPA (MEMA 1), 627 F.2d 1095, 1111
(D.C. Cir. 1979); see also Dalton Trucking, Inc. v. EPA, 846 F.App’x 442,
443 (9th Cir. 2021). State Movant-Intervenors respectfully request the Court

do so again here.
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BACKGROUND

Through a series of Clean Air Act amendments beginning in 1967,
Congress has carefully addressed harmful emissions from new motor vehicles
by ensuring that vehicle manufacturers could be subject to two, but only two,
sets of emissions standards. Congress thus struck a balance between
automakers’ fears of “having to meet fifty-one separate sets of [state and
federal] emissions control requirements” and the technological innovations
and air quality benefits derived from differential regulation in limited markets.
MEMA I, 627 F.2d at 1109.

Under this carefully balanced approach, EPA must establish federal
standards for new motor vehicles to control emissions that it determines
“cause, or contribute to, air pollution which may reasonably be anticipated to
endanger public health or welfare.” 42 U.S.C. § 7521(a). And, while states
are generally preempted from establishing their own standards for new motor
vehicle emissions, id. § 7543(a), Congress granted an exception for those
states regulating vehicular emissions prior to the enactment of the Clean Air
Act. Since California was the only state regulating vehicular emissions before
the federal government, the Act retained California’s authority to continue

with and “improve on ‘its already excellent program’ of emissions control.”
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MEMA I, 627 F.2d at 1109-10 (quoting S. Rep. No. 403, 90th Cong., 1st Sess.
33 (1967)). California does so under a waiver of otherwise applicable
preemption from EPA pursuant to Section 209(b). 42 U.S.C. § 7543(b). EPA
must grant a waiver request if California determines that “the State standards
will be, in the aggregate, at least as protective of public health and welfare as
applicable Federal standards,” 42 U.S.C. § 7543(b)(1), unless the evidence
supports an EPA finding that:
(A) California’s determination that its standards will be at
least as protective of public health and welfare as applicable
Federal standards is “arbitrary and capricious”;
(B) California “does not need such State standards to meet
compelling and extraordinary conditions”; or
(C) California’s “standards and accompanying enforcement
procedures are not consistent with” section 202(a) of the Clean
Air Act, meaning they are not feasible within the lead time
provided.
Id.

Under Clean Air Act section 177, most other States may choose either to
adopt California’s standards in their jurisdictions or to rely instead on federal
standards. 42 U.S.C. § 7507.

This statutory program has operated as Congress intended for well over

half a century. EPA has granted California over 75 preemption waivers, and

most recently, has granted California the preemption waivers challenged in
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this petition; these waivers permit enforcement of four regulations that
individually and collectively establish significantly more stringent emissions
standards and other requirements for new medium- and heavy-duty vehicles.
88 Fed. Reg. 20,688. These four regulations will help California and other
states to substantially reduce the emissions of multiple harmful pollutants
(including nitrogen oxides, particulate matter, and greenhouse gases) and will
also accelerate the adoption of zero-emission vehicle technology.
Specifically:

e The Advanced Clean Trucks regulation requires manufacturers to sell
increasing percentages of medium- and heavy-duty trucks that emit no
harmful air pollutants in the form of tailpipe emissions (“zero-emission
trucks”) in California.

e The Zero-Emission Airport Shuttle regulation sets increasing zero-
emission vehicle fleet composition requirements for airport shuttle fleet
owners that service the thirteen largest airports in California.

e The Zero-Emission Powertrain Certification regulation establishes
certification procedures and requirements for battery-electric and

hydrogen fuel cell powertrains used in heavy-duty vehicles, including the
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vehicles subject to the Advanced Clean Trucks and the Zero-Emission

Airport Shuttle regulations.

e The 2018 Heavy-Duty Warranty amendments lengthen the period during
which manufacturers must warrant that their new, on-road, heavy-duty
diesel engines and vehicles are designed, built, and equipped to conform
with applicable emission standards.

Petitioners challenge the validity of EPA’s Waiver Decision. State
Movant-Intervenors seek to intervene to defend EPA’s actions in order to
enforce their existing state laws,' to preserve their ability to adopt these laws
should they so choose, and to generally preserve key elements of their
authority to address air pollution and protect the public health and welfare in
their states.

LEGAL STANDARD

A party seeking to intervene as a respondent before this Court must

establish both Article III standing and the elements of intervention, consistent

! The following State Movant-Intervenors have already adopted some
of the regulations at-issue in the Waiver Decision: Massachusetts, New
Jersey, New York, Oregon, Vermont, and Washington. See 310 Code Mass.
Regs. § 7.40; N.J. Admin. Code §§ 7:27-31.1 & 33; N.Y. Comp. Codes R. &
Regs., tit. 6, § 218-1.1, 218-2.1, 218-4.1, 218-4.2; Or. Admin. R. § 340-257-
0050; Vt. Code R. § 12.030-040:40-103(b); Wash. Admin. Code § 173-423-
010 et seq.

6
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with Federal Rule of Appellate Procedure 15(d) and Circuit Rule 15(d).
Crossroads Grassroots Policy Strategies v. FEC, 788 F.3d 312, 316, 320
(D.C. Cir. 2015). To establish standing, the movant “must show injury-in-
fact, causation, and redressability.” Id. at 316.

Parties seeking to intervene in circuit court proceedings to review
agency actions generally must provide a “concise statement of interest of the
moving party and the grounds for intervention” that is filed “within 30 days
after the petition for review.” Fed. R. App. P. 15(d). In determining whether
to grant intervention motions, this Court draws on the policies underlying
Federal Rule of Civil Procedure 24. E.g., Crossroads Grassroots, 788 F.3d
at 320. Under that rule, courts require a party requesting intervention as of
right to satisfy four factors: (1) that the application to intervene is timely; (2)
that the movant has a legally protected interest; (3) that the action, as a
practical matter, impairs or impedes that interest; and (4) that no party to the
action can adequately represent the movant’s interest. Id.; see also Old
Dominion Elec. Coop. v. FERC, 892 F.3d 1223, 1232-33 (D.C. Cir. 2018)
(resolving motion to intervene under Fed. R. App. P. 15(d) by looking “to the
timeliness of the motion to intervene and to whether the existing parties can

be expected to vindicate the would-be intervenor’s interests”).
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A court may also grant permissive intervention when a movant makes a

99 ¢¢

“timely motion” and the applicant’s “claim or defense,” “shares with the main
action a common question of law or fact,” Fed. R. Civ. P. 24(b)(1); see also
EEOC v. Nat’l Children’s Ctr., Inc., 146 F.3d 1042, 1045 (D.C. Cir. 1998);
or when “a federal or state governmental officer or agency” seeks to intervene
and ““a party’s claim or defense is based on ... (A) a statute or executive order
administered by the officer or agency; or (B) any regulation, order,
requirement, or agreement issued or made under the statute or executive

order,” Fed. R. Civ. P. 24(b)(2).

ARGUMENT

I. STATE MOVANT-INTERVENORS HAVE ARTICLE III STANDING TO
DEFEND EPA’S WAIVER DECISION

Under this Court’s precedent, “[t]he standing inquiry for an intervening-
defendant is the same as for a plaintiff.” Crossroads Grassroots, 788 F.3d at
316. State Movant-Intervenors readily satisfy all three factors required to
establish Article III standing. See Spokeo, Inc. v. Robins, 578 U.S. 330, 338
(2016).

This Court’s “cases have generally found a sufficient injury in fact where
a party benefits from agency action, the action is then challenged in court, and
an unfavorable decision would remove the party’s benefit.” Crossroads

8
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Grassroots, 788 F.3d at 317. There is no question that State Movant-
Intervenors benefit from EPA’s Waiver Decision. That decision allows
California and other States that have already adopted the standards to enforce
their own regulations to control vehicle emissions and gives still more States
the option to adopt these regulations. New Jersey v. EPA, 989 F.3d 1038,
1045 (D.C. Cir. 2021) (“Standing is usually self-evident when the petitioner
is an object of the challenged government action.”). And if EPA’s Waiver
Decision were to be vacated by an unfavorable decision from this Court, State
Movant-Intervenors would be injured by being preempted from enforcing
their own regulations, or from adopting them in the first place. Alaska v. U.S.
Dep’t of Transp., 868 F.2d 441, 444 (D.C. Cir. 1989) (“Inasmuch as this
preemptive effect is the injury of which petitioners complain, we are satisfied
that the States meet the standing requirements of Article II1.”); see also
Crossroads Grassroots, 788 F.3d at 318 (“Losing the favorable order would
be a significant injury in fact.”).

An adverse decision by this Court would further injure State Movant-
Intervenors by proscribing their ability to “employ a duly enacted [state

regulation] to help prevent” harms to local residents and businesses, Maryland

v. King, 567 U.S. 1301, 1303 (2012); Maine v. Taylor, 477 U.S. 131, 137
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(1986), or to achieve emissions reductions necessary to attain federal National
Ambient Air Quality Standards, New Jersey, 989 F.3d at 1047 (holding state
had standing “based on harm to its ability to attain the NAAQS”).? The result
would be an increase in vehicular emissions within their state borders.®> Such
emissions would result in increased heart and respiratory diseases among
states’ residents associated with criteria pollutant exposure, increased
hospitalizations and related health care costs,* damages to publicly owned

land and infrastructure, increased expenditures of public funds, and

2 See States of California et al., Comments on “California State Motor
Vehicle Pollution Control Standards; Advanced Clean Trucks; Zero Emission
Airport Shuttle; Zero-Emission Power Train Certification; Request for
Waiver of Preemption,” at 7-13 (Aug. 2, 2022), Docket ID EPA-HQ-OAR-
2022-0331-0092 (hereinafter “States’ Comments”).

3 See CARB, Staff Report Initial Statement of Reasons, Zero-Emission
Airport Shuttle, at IV -11-16 (Dec. 31, 2018), Docket ID EPA-HQ-OAR-
2022-0331-0015 (hereinafter “Airport Shuttle, Initial Statement of Reasons”);
CARB, Staff Report Initial Statement of Reasons for Public Hearing to
Consider the Proposed Advanced Clean Trucks Regulation, at VI-2-4 (Oct.
22, 2019), Docket ID EPA-HQ-OAR-2022-0331-0047 (hereinafter
“Advanced Clean Trucks Initial Statement of Reasons”).

4+ See CARB, Staff Report Standardized Regulatory Impact
Assessment, at 19-21 (Aug. 8, 2019), Docket ID EPA-HQ-OAR-2022-0331-
0046 (hereinafter “Standardized Regulatory Impact Assessment”); Advanced
Clean Trucks Initial Statement of Reasons at V-3-4, 7-8; Airport Shuttle,
Initial Statement of Reasons, at 11-1-2, 111-3-4.

10
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impediments to States’ ability to meet federal and state air quality standards,
thereby exposing States to attendant regulatory consequences.’

These harms are “directly traceable” to Petitioners’ challenges to EPA’s
Waiver Decision, and State Movant-Intervenors can therefore prevent the
harms “by defeating” those challenges. Crossroads Grassroots, 788 F.3d at
316. Thus, all three requirements for Article III standing are met here, and
State Movant-Intervenors have standing to intervene as Respondents in
support of the Waiver Decision.

II. STATE MOVANT-INTERVENORS ARE ENTITLED TO
INTERVENTION AS OF RIGHT

State Movant-Intervenors also satisfy the four requirements for
intervention as of right under Federal Rule of Civil Procedure 24(a).

Timeliness: This motion is timely. State Movant-Intervenors had “30
days after the petition for review [was] filed” to seek intervention. Fed. R.
App. P. 15(d). The petition in Case No. 23-1143 was filed on June 5, 2023.
This motion was filed on June 28, 2023, within that 30-day period.

Legally Protected Interests: Under this Court’s precedent, the Article

IIT inquiry overlaps with the inquiry into a legally protected interest that is

> States’ Comments at 7-16.
11
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sufficient to support intervention. Crossroads Grassroots, 788 F.3d at 320.
As shown above, supra pp. 8-11, State Movant-Intervenors have legally
protected interests in both adopting and enforcing their own regulations, and
in the emission-reduction benefits those regulations are designed to produce.
These same interests independently support intervention as a right. Cameron
v. EMW Women's Surgical Ctr., P.S.C., 142 S. Ct. 1002, 1011 (2022); Fund
for Animals, Inc. v. Norton, 322 F.3d 728, 735 (D.C. Cir. 2003).
Impairment of Legally Protected Interests: If successful, these
petitions for review would result in the invalidation of the relevant regulations
and thereby prevent State Movant-Intervenors from adopting these
regulations or enforcing their existing regulations—an outcome that would
clearly impair the States’ legally protected interests. See Karsner v. Lothian,
532 F.3d 876, 885-886 (D.C. Cir. 2008) (finding impairment where potential
litigation threatened to “alter” Maryland’s legally protected interest). The
inability to enforce existing state laws would also result in an increase of
vehicle emissions that are harmful to State Movant-Intervenors’ residents—

especially those in environmental justice communities who disproportionately

12
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live near highways, trucking corridors, and airports.® Those increased
emissions will also harm state resources and the ability to comply with federal
and state laws aimed at reducing air quality and climate change impacts.” That
State Movant-Intervenors “may not employ a duly enacted [state law] to help
prevent these injuries [further] constitutes irreparable harm,” and further
supports intervention. Maryland, 567 U.S. at 1303.

Inadequate Representation: A “movant ordinarily should be allowed
to intervene unless it is clear that” existing parties “will provide adequate
representation.”  Crossroads Grassroots, 788 F.3d at 321. “[G]eneral
alignment” between would-be intervenors and existing parties is not
dispositive. Id. Instead, courts look to whether the defendant and movant
“hold different interests.” Id.; see also Funds for Animals, 322 F.3d at 736.
Moreover, “a presumption of adequate representation is inappropriate when a
duly authorized state agent seeks to intervene to defend a state law.” Berger
v. N. Carolina State Conf. of the NAACP, 142 S. Ct. 2191, 2204 (2022). Such

is the case here. State Movant-Intervenors have a unique sovereign interest

¢ Standardized Regulatory Impact Assessment at 19-21; Advanced
Clean Trucks Initial Statement of Reasons at V-3-4, VIII-1-2; Airport Shuttle
Initial Statement of Reasons at VI-1-3; States” Comments at 8-9.
7 States’ Comments at 12-16.
13
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in their ability to enforce their own existing laws and to protect their authority
to adopt and enforce these and other laws in the future. These sovereign
interests are different from EPA’s interests in defending its actions and the
grounds on which they were taken. Moreover, State Movant-Intervenors’
technical knowledge of the regulations and the local impacts of an adverse
ruling cannot be fully represented by EPA.

For these reasons, State Movant-Intervenors’ intervention to defend the
Waiver Decision is appropriate. Granting intervention to the State Movant-
Intervenors is also consistent with this Court’s prior rulings granting
California’s and other States’ intervention in similar waiver challenges. See,
Ohio v. EPA, Case No. 22-1081, ECF#1952922 (D.C. Cir. June 30, 2022);
MEMA 1,627 F.2d at 1109; Am. Trucking Ass’ns, Inc., 600 F.3d at 625.

III. ALTERNATIVELY, STATE MOVANT-INTERVENORS ARE ENTITLED
TO PERMISSIVE INTERVENTION

In the alternative, State Movant-Intervenors also satisfy the requirements
for permissive intervention. Under Federal Rule of Civil Procedure 24(b)(1),
courts may permit intervention of (1) anyone “who...has a claim or defense
that shares with the main action a common question of law or fact” or (2) a
state government agency if the state’s claim or defense is based on “any

regulation, order, requirement, or agreement issued or made under the statute

14
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or executive order.” Fed. R. Civ. P. 24(b)(1)(B), (b)(2)(B). In either case, the
motion to intervene must also be timely filed so that intervention would not
“unduly delay or prejudice the rights of the original parties.” Fed. R. Civ. P.
24(b)(3).

State Movant-Intervenors meet each of these requirements. Here, State
Movant-Intervenors seek to intervene to protect their ability to enforce their
own regulations and to uphold their congressionally authorized discretion to
choose which vehicular emission standards apply within their jurisdictions.
State Movant-Intervenors’ claims and defenses will share common questions
of law or fact with EPA’s likely arguments in defense of its Waiver Decision
and with the Petitioners’ claims, given that all arguments are likely to be
grounded in the meaning of the waiver provision under which EPA acted and
that the facts will be drawn from the same administrative record.

Moreover, to the extent that any “party’s claim or defense”—such as a
party’s claims concerning injuries as a basis for standing—are based on the
state regulatory programs that are the subject of EPA’s Waiver Decision, State
Movant-Intervenors, as the administrators of those regulatory programs, are

entitled to permissive intervention under Federal Rule of Civil Procedure

24(b)(2).

15
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Finally, permissive intervention is appropriate under either Federal Rule
of Civil Procedure 24(b)(1) or (2), because, as shown above, this motion is
timely, and there is no basis for concluding that State Movant-Intervenors’
intervention at this early stage will cause undue delay or prejudice.

For all these reasons, permissive intervention should, in the alternative,

be granted.

CONCLUSION

State Movant-Intervenors respectfully request that this Court grant their

intervention as of right or, in the alternative, permissively.

16
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Soybean Growers Association, Ohio Soybean Association, and South Dakota
Soybean Association.

Petitioners in Case No. 23-1146 are the American Fuel & Petrochemical
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Manufacturers & Technology Association, Consumer Energy Alliance, Domestic
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Regan, in his official capacity as Administrator of the United States Environmental
Protection Agency.
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